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Introduction

About this guidance

This Code of Practice provides statutory guidance on duties, policies and procedures
relating to Part 3 of the Children and Families Act 2014 and associated regulations
and applies to England. It relates to children and young people with special
educational needs (SEN) and disabled children and young people. A ‘young person’
in this context is a person over compulsory school age and under 25. Compulsory
school age ends on the last Friday of June in the academic year in which they
become 16. For ease of reference, young people are referred to in this Code of
Practice as ‘over 16’.

In this Code of Practice, where the text uses the word ‘must’ it refers to a statutory
requirement under primary legislation, regulations or case law.

The bodies listed in paragraph iv. must have regard to the Code of Practice. This
means that whenever they are taking decisions they must give consideration to what
the Code says. They cannot ignore it. They must fulfil their statutory duties towards
children and young people with SEN or disabilities in the light of the guidance set out
in it. They must be able to demonstrate in their arrangements for children and young
people with SEN or disabilities that they are fulfilling their statutory duty to have
regard to the Code. So, where the text uses the word ‘should’ it means that the
guidance contained in this Code must be considered and that those who must have
regard to it will be expected to explain any departure from it.

Expiry or review date

This guidance will be kept under review and updated when necessary.

To which legislation does this guidance refer?

This guidance refers to Part 3 of the Children and Families Act 2014 and associated
regulations. The regulations associated with the Children and Families Act 2014 are:

e The Special Educational Needs and Disability Regulations 2014
e The Special Educational Needs (Personal Budgets) Regulations 2014

e The Order setting out transitional arrangements



iv.

Vi.

Who must have regard to this guidance?
This Code of Practice is statutory guidance for the following organisations:

local authorities (education, social care and relevant housing and employment
and other services)

the governing bodies of schools, including non-maintained special schools
the governing bodies of further education colleges and sixth form colleges

the proprietors of academies (including free schools, University Technical
Colleges and Studio Schools)

the management committees of pupil referral units

independent schools and independent specialist providers approved under
section 41 of the Children and Families Act 2014

all early years providers in the maintained, private, voluntary and independent
sectors that are funded by the local authority

the National Health Service Commissioning Board

clinical commissioning groups (CCGs)

NHS Trusts

NHS Foundation Trusts

Local Health Boards

Youth Offending Teams and relevant youth custodial establishments

The First-tier Tribunal (Special Educational Needs and Disability) (see v.)

The First-tier Tribunal (Special Educational Needs and
Disability)

When considering an appeal from a parent or young person the First-tier Tribunal
(Special Educational Needs and Disability) (‘the Tribunal’) must have regard to this
Code of Practice. The Tribunal will expect local authorities, early education settings,
schools and colleges to be able to explain any departure from the Code, where it is
relevant to the case it is considering.

Changes from the SEN Code of Practice (2001)

The main changes from the SEN Code of Practice (2001) reflect the changes
introduced by the Children and Families Act 2014. These are:



Vii.

viii.

The Code of Practice (2014) covers the 0-25 age range and includes
guidance relating to disabled children and young people as well as those with
SEN

There is a clearer focus on the participation of children and young people and
parents in decision-making at individual and strategic levels

There is a stronger focus on high aspirations and on improving outcomes for
children and young people

It includes guidance on the joint planning and commissioning of services to
ensure close co-operation between education, health and social care

It includes guidance on publishing a Local Offer of support for children and
young people with SEN or disabilities

There is new guidance for education and training settings on taking a
graduated approach to identifying and supporting pupils and students with
SEN (to replace School Action and School Action Plus)

For children and young people with more complex needs a co-ordinated
assessment process and the new 0-25 Education, Health and Care plan (EHC
plan) replace statements and Learning Difficulty Assessments (LDAs)

There is a greater focus on support that enables those with SEN to succeed in
their education and make a successful transition to adulthood

Information is provided on relevant duties under the Equality Act 2010

Information is provided on relevant provisions of the Mental Capacity Act 2005

Implementation of the Code of Practice

Implementation

From 1 September 2014 the majority of Part 3 of the Children and Families Act 2014,
its associated regulations and this Code of Practice will be in force, subject to any
transitional arrangements.

From 1 September 2014 all the organisations listed in paragraph iv. must have
regard to this Code of Practice.

Subject to any transitional arrangements made, from that date the following guidance
will cease to have effect:

SEN Code of Practice (2001)



Xi.

Xii.

Xiii.

Xiv.

e Inclusive Schooling (2001)
e Section 139A Learning Difficulty Assessments Statutory Guidance (2013)

Transitional arrangements

From 1 September 2014 transitional arrangements will be in place to support the
changeover from the current system to the new system in a phased and ordered
way. These arrangements, which are set out in a statutory transitional order and
accompanied by transitional guidance, will facilitate the transfer of those with
statements to EHC plans. They ensure that during the transition period local
authorities must continue to comply with elements of the Education Act 1996 in
relation to children with statements, and the Learning and Skills Act 2000 in relation
to young people who have had Learning Difficulty Assessments and remain in
education or training (provided they still have learning difficulties).

The legal test of when a child or young person requires an EHC plan remains the
same as that for a statement under the Education Act 1996. Therefore, it is expected
that all those who have a statement and who would have continued to have one
under the current system, will be transferred to an EHC plan — no-one should lose
their statement and not have it replaced with an EHC plan simply because the
system is changing. Similarly, local authorities have undertaken LDAs for young
people either because they had a statement at school or because, in the opinion of
the local authority, they are likely to need additional support as part of their further
education or training and would benefit from a LDA to identify their learning needs
and the provision required to meet those needs. Therefore, the expectation is that
young people who are currently receiving support as a result of a LDA and remain in
further education or training during the transition period, who request and need an
EHC plan, will be issued with one.

The provisions in the Children and Families Act 2014 relating to those in youth
custody (and described in Chapter 10) will not come into force until April 2015.

Special educational needs (SEN)

A child or young person has SEN if they have a learning difficulty or disability which
calls for special educational provision to be made for him or her.

A child of compulsory school age or a young person has a learning difficulty or
disability if he or she:

e has a significantly greater difficulty in learning than the majority of others of
the same age, or



XV.

XVi.

XVii.

XViii.

XiX.

e has a disability which prevents or hinders him or her from making use of
facilities of a kind generally provided for others of the same age in
mainstream schools or mainstream post-16 institutions

For children aged two or more, special educational provision is educational or
training provision that is additional to or different from that made generally for other
children or young people of the same age by mainstream schools, maintained
nursery schools, mainstream post-16 institutions or by relevant early years providers.
For a child under two years of age, special educational provision means educational
provision of any kind.

A child under compulsory school age has special educational needs if he or she is
likely to fall within the definition in paragraph xiv. above when they reach compulsory
school age or would do so if special educational provision was not made for them
(Section 20 Children and Families Act 2014).

Post-16 institutions often use the term learning difficulties and disabilities (LDD). The
term SEN is used in this Code across the 0-25 age range but includes LDD.

Disabled children and young people

Many children and young people who have SEN may have a disability under the
Equality Act 2010 — that is ‘...a physical or mental impairment which has a long-term
and substantial adverse effect on their ability to carry out normal day-to-day
activities’. This definition provides a relatively low threshold and includes more
children than many realise: ‘long-term’ is defined as ‘a year or more’ and ‘substantial’
is defined as ‘more than minor or trivial’. This definition includes sensory impairments
such as those affecting sight or hearing, and long-term health conditions such as
asthma, diabetes, epilepsy, and cancer. Children and young people with such
conditions do not necessarily have SEN, but there is a significant overlap between
disabled children and young people and those with SEN. Where a disabled child or
young person requires special educational provision they will also be covered by the
SEN definition.

The Equality Act 2010 sets out the legal obligations that schools, early years
providers, post-16 institutions, local authorities and others have towards disabled
children and young people:

e They must not directly or indirectly discriminate against, harass or victimise
disabled children and young people

e They must make reasonable adjustments, including the provision of auxiliary
aids and services, to ensure that disabled children and young people are not
at a substantial disadvantage compared with their peers. This duty is

5



XX.

XXi.

XXii.

XXiii.

XXiV.

XXV.

anticipatory — it requires thought to be given in advance to what disabled
children and young people might require and what adjustments might need to
be made to prevent that disadvantage

e Public bodies, including further education institutions, local authorities,
maintained schools, maintained nursery schools, academies and free schools
are covered by the public sector equality duty and when carrying out their
functions must have regard to the need to eliminate discrimination, promote
equality of opportunity and foster good relations between disabled and non-
disabled children and young people. They must publish information to
demonstrate their compliance with this general duty and must prepare and
publish objectives to achieve the core aims of the general duty. Objectives
must be specific and measurable.

The duties cover discrimination in the provision of services and the provision of
education, including admissions and exclusions. All providers must make
reasonable adjustments to procedures, criteria and practices and by the provision of
auxiliary aids and services. Most providers must also make reasonable adjustments
by making physical alterations. Schools and local authority education functions are
not covered by this last duty, but they must publish accessibility plans (and local
authorities, accessibility strategies) setting out how they plan to increase access for
disabled pupils to the curriculum, the physical environment and to information.

School governing bodies and proprietors must also publish information about the
arrangements for the admission of disabled children, the steps taken to prevent
disabled children being treated less favourably than others, the facilities provided to
assist access of disabled children, and their accessibility plans.

Where a child or young person is covered by SEN and disability legislation,
reasonable adjustments and access arrangements should be considered as part of
SEN planning and review. Where school governors are publishing information about
their arrangements for disabled children and young people, this should be brought
together with the information required under the Children and Families Act 2014.

Here, and throughout this Code the term ‘parent’ includes all those with parental
responsibility, including parents and those who care for the child.

Related legislation and guidance

Where appropriate, references are made in this Code to other relevant legislation.
The Code does not give guidance in relation to that legislation but signals where it
can be found in the References section at the end of this Code.

Related guidance that organisations may find it helpful to consider are:



Working Together to Safeguard Children (2013): Statutory guidance from
the Department for Education which sets out what is expected of
organisations and individuals to safeguard and promote the welfare of
children

The Children Act 1989 Guidance and Regulations Volume 2 (Care
Planning Placement and Case Review) and Volume 3 (Planning
Transition to Adulthood for Care Leavers): Guidance setting out the
responsibilities of local authorities towards looked after children and care
leavers

Equality Act 2010: Advice for schools: Non-statutory advice from the
Department for Education, produced to help schools understand how the
Equality Act affects them and how to fulfil their duties under the Act

Reasonable adjustments for disabled pupils (2012): Technical guidance
from the Equality and Human Rights Commission

Supporting pupils at school with medical conditions (2014): statutory
guidance from the Department for Education

The Mental Capacity Act Code of Practice: Protecting the vulnerable
(2005)



1 Principles

What this chapter covers

Section19 of the Children and Families Act 2014 sets out the principles underpinning
the legislation and the guidance in this Code of Practice. This chapter sets out those
principles and how they are reflected in the chapters that follow.

Relevant legislation
Section 19 of the Children and Families Act 2014

Principles underpinning this Code of Practice

1.1 Section 19 of the Children and Families Act 2014 makes clear that local authorities,
in carrying out their functions under the Act in relation to disabled children and young
people and those with special educational needs (SEN), must have regard to:

the views, wishes and feelings of the child or young person, and the child’s
parents

the importance of the child or young person, and the child’s parents,
participating as fully as possible in decisions, and being provided with the
information and support necessary to enable participation in those decisions

the need to support the child or young person, and the child’s parents, in
order to facilitate the development of the child or young person and to help
them achieve the best possible educational and other outcomes, preparing
them effectively for adulthood

1.2  These principles are designed to support:

the participation of children, their parents and young people in decision-
making

the early identification of children and young people’s needs and early
intervention to support them

greater choice and control for young people and parents over support

collaboration between education, health and social care services to provide
support

high quality provision to meet the needs of children and young people with
SEN



1.3

1.4

1.5

1.6

e afocus on inclusive practice and removing barriers to learning

e successful preparation for adulthood, including independent living and
employment

The principles in practice
Participating in decision making

Local authorities must ensure that children, their parents and young people are
involved in discussions and decisions about their individual support and about local
provision.

Early years providers, schools and colleges should also take steps to ensure that
young people and parents are actively supported in contributing to needs
assessments, developing and reviewing Education, Health and Care (EHC) plans.

Specifically, local authorities must

e ensure the child’s parents or the young person are fully included in the EHC
needs assessment process from the start, are fully aware of their opportunities
to offer views and information, and are consulted about the content of the plan
(Chapter 9)

e consult children with SEN or disabilities, and their parents and young people
with SEN or disabilities when reviewing local SEN and social care provision
(Chapter 4)

e consult them in developing and reviewing their Local Offer (Chapter 4)

e make arrangements for providing children with SEN or disabilities, and their
parents, and young people with SEN or disabilities with advice and information
about matters relating to SEN and disability (Chapter 2)

Clinical Commissioning Groups (CCGs), NHS Trusts or NHS Foundation Trusts who
are of the opinion that a child under compulsory school age has or probably has SEN
or a disability must give the child’s parents the opportunity to discuss their opinion
with them before informing the local authority (see paragraph 1.16).

Children have a right to receive and impart information, to express an opinion and to
have that opinion taken into account in any matters affecting them from the early
years. Their views should be given due weight according to their age, maturity and
capability (Articles 12 and 13 of the United Nations Convention on the Rights of the
Child).



1.7

1.8

1.9

Parents’ views are important during the process of carrying out an EHC needs
assessment and drawing up or reviewing an EHC plan in relation to a child. Local
authorities, early years providers and schools should enable parents to share their
knowledge about their child and give them confidence that their views and
contributions are valued and will be acted upon. At times, parents, teachers and
others may have differing expectations of how a child’s needs are best met.
Sometimes these discussions can be challenging but it is in the child’s best interests
for a positive dialogue between parents, teachers and others to be maintained, to
work through points of difference and establish what action is to be taken.

The Children and Families Act 2014 gives significant new rights directly to young
people once they reach the end of compulsory school age (the end of the academic
year in which they turn 16). When a young person reaches the end of compulsory
school age, local authorities and other agencies should normally engage directly with
the young person rather than their parent, ensuring that as part of the planning
process they identify the relevant people who should be involved and how to involve
them. Chapter 8 sets out how some decision-making rights transfer from parents to
young people at this stage and how families will continue to play a critical role in
supporting a young person with SEN. Most young people will continue to want, or
need, their parents and other family members to remain involved in discussions and
decisions about their future. Some young people, and possibly some parents, will not
have the mental capacity to make certain decisions or express their views. Provision
is made in the Children and Families Act (Section 80) to deal with this and Annex 1
to this Code provides further details.

Supporting children, young people and parents to participate in
decisions about their support

Local authorities must ensure that children, young people and parents are provided
with the information, advice and support necessary to enable them to participate in
discussions and decisions about their support. This should include information on
their rights and entitlements in accessible formats and time to prepare for
discussions and meetings. From Year 9 onwards, particularly for those with
Education, Health and Care plans, local authorities, schools, colleges and other
agencies will be involved in the planning for their transition to adult life, the future
and how to prepare for it, including their health, where they will live, their
relationships, control of their finances, how they will participate in the community and
achieve greater independence. Further details are given in Chapter 8. Local
authorities should help children and their families prepare for the change in status
under SEN law that occurs once the child reaches the end of compulsory school
age.

10



1.10

1.11

1.12

1.13

Local authorities should consider whether some young people may require support
in expressing their views, including whether they may need support from an
advocate (who could be a family member or a professional). Local authorities must
not use the views of parents as a proxy for young people’s views. Young people will
have their own perspective and local authorities should have arrangements in place
to engage with them directly.

Involving children, young people and parents in planning,
commissioning and reviewing services

Local authorities must consult children with SEN or disabilities, their parents, and
young people with SEN or disabilities in reviewing educational and training provision
and social care provision and in preparing and reviewing the Local Offer. It is
important that they participate effectively in decisions about support available to
them in their local area. Chapters 3 and 4 provide guidance on these duties.

Effective participation should lead to a better fit between families’ needs and the
services provided, higher satisfaction with services, reduced costs (as long-term
benefits emerge) and better value for money. Local authorities should work with
children, young people and parents to establish the aims of their participation, mark
progress and build trust. They should make use of existing organisations and forums
which represent the views of parents — and those which represent the views of
children and young people directly — and where these do not exist, local authorities
should consider establishing them. Effective participation happens when:

e itis recognised, valued, planned and resourced (for example, through
appropriate remuneration and training)

e itis evident at all stages in the planning, delivery and monitoring of services
e there are clearly described roles for children, young people and parents

e there are strong feedback mechanisms to ensure that children, young
people and parents understand the impact their participation is making

Parent Carer Forums

Parent Carer Forums are representative local groups of parents and carers of
children and young people with disabilities who work alongside local authorities,
education, health and other service providers to ensure the services they plan,
commission, deliver and monitor meet the needs of children and families. Parent
Carer Forums have been established in most local areas and local authorities are
actively encouraged to work with them. More information about Parent Carer Forums
is available from the websites of Contact a Family and the National Network of

11



1.14

1.15

1.16

1.17

1.18

1.19

Parent Carer Forums. Links to them can be found in the References section under
Chapter 1.

Identifying children and young people’s needs

Local authorities must carry out their functions with a view to identifying all the
children and young people in their area who have or may have SEN or have or may
have a disability (Section 22 of the Children and Families Act 2014).

Local authorities may gather information on children and young people with SEN or
disabilities in a number of ways. Anyone can bring a child or young person who they
believe has or probably has SEN or a disability to the attention of a local authority
(Section 24 of the Children and Families Act 2014) and parents, early years
providers, schools and colleges have an important role in doing so.

CCGs, NHS Trusts and NHS Foundation Trusts must inform the appropriate local
authority if they identify a child under compulsory school age as having, or probably
having, SEN or a disability (Section 23 of the Children and Families Act 2014).

A child’s parents, young people, schools and colleges have specific rights to request
a needs assessment for an EHC plan and children and their parents and young
people should feel able to tell their school or college if they believe they have or may
have SEN. The legal test of when a child or young person requires an EHC plan
remains the same as that for a statement under the Education Act 1996. Therefore, it
is expected that all those who have a statement and who would have continued to
have one under the current system, will be transferred to an EHC plan — no-one
should lose their statement and not have it replaced with an EHC plan simply
because the system is changing. Similarly, local authorities have undertaken LDAs
for young people either because they had a statement at school or because, in the
opinion of the local authority, they are likely to need additional support as part of their
further education or training and would benefit from a LDA to identify their learning
needs and the provision required to meet those needs. Therefore, the expectation is
that young people who are currently receiving support as a result of a LDA and
remain in further education or training during the transition period, who request and
need an EHC plan, will be issued with one.

Chapters 5, 6 and 7 provide guidance for early years providers, schools and colleges
on identifying children and young people’s SEN and making provision to meet those
needs as early as possible.

Local authorities, CCGs and other partners must work together in local Health and
Wellbeing Boards to assess the health needs of local people, including those with
SEN or who are disabled. This assessment, the Joint Strategic Needs Assessment,
informs a local Health and Wellbeing Strategy which sets priorities for those who
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1.20

1.21

1.22

1.23

commission services. Local authorities must keep their educational and training
provision and social care provision for children and young people with SEN or
disabilities under review (Section 27 of the Children and Families Act 2014). In
carrying out this duty, the local authority will gather information from early years
providers, schools and post-16 institutions. In most cases, these institutions must, in
turn, co-operate with the local authority. The local authority must publish and keep
under review its Local Offer of provision in consultation with children, their parents
and young people. Guidance on these matters is given in Chapters 3 and 4.

Greater choice and control for parents and young people over their
support

A local authority’s Local Offer should reflect the services that are available as a
result of strategic assessments of local needs and reviews of local education and
care provision (Section 27 of the Children and Families Act 2014) and of health
provision (Joint Strategic Needs Assessments and Joint Commissioning
arrangements (Section 26 of the Children and Families Act 2014). Linking these
assessments and reviews to the Local Offer will help to identify gaps in local
provision. Local authorities must involve children and young people with SEN or
disabilities and the parents of children with SEN or disabilities in the development
and review of the Local Offer. This will help to ensure it is responsive to local
families. Guidance on the Local Offer is provided in Chapter 4.

Parents of children who have an EHC plan and young people who have such a plan
have a right to ask for a particular educational institution to be named in the plan and
for a Personal Budget for their support. Guidance is given in Chapter 9.

Collaboration between education, health and social care services to
provide support

If children and young people with SEN or disabilities are to achieve their ambitions
and the best possible educational and other outcomes, including getting a job and
living as independently as possible, local education, health and social care services
should work together to ensure they get the right support.

When carrying out their statutory duties under the Children and Families Act 2014,
local authorities must do so with a view to making sure that services work together
where this promotes children and young people’s wellbeing or improves the quality
of special educational provision (Section 25 of the Children and Families Act 2014).
Local authorities must work with one another to assess local needs. Local
authorities and health bodies must have arrangements in place to plan and
commission education, health and social care services jointly for children and young
people with SEN or disabilities (Section 26). Chapter 3 gives guidance on those
duties.
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1.24

1.25

1.26

1.27

High quality provision to meet the needs of children and young
people with SEN

High quality teaching that is differentiated and personalised will meet the individual
needs of the majority of children and young people. Some children and young people
need educational provision that is additional to or different from this. This is special
educational provision under Section 21 of the Children and Families Act 2014.
Schools and colleges must use their best endeavours to ensure that such provision
is made for those who need it. Special educational provision is underpinned by high
quality teaching and is compromised by anything less.

Early years providers, schools and colleges should know precisely where children
and young people with SEN are in their learning and development. They should:

e ensure decisions are informed by the insights of parents and those of children
and young people themselves

e have high ambitions and set stretching targets for them
e track their progress towards these goals
e keep under review the additional or different provision that is made for them

e promote positive outcomes in the wider areas of personal and social
development, and

e ensure that the approaches used are based on the best possible evidence
and are having the required impact on progress

Chapters 5, 6 and 7 give guidance on identifying and supporting children and young
people with SEN or disabilities.

A focus on inclusive practice and removing barriers to learning

As part of its commitments under articles 7 and 24 of the United Nations Convention
of the Rights of Persons with Disabilities, the UK Government is committed to
inclusive education of disabled children and young people and the progressive
removal of barriers to learning and participation in mainstream education. The
Children and Families Act 2014 secures the general presumption in law of
mainstream education in relation to decisions about where children and young
people with SEN should be educated and the Equality Act 2010 provides protection
from discrimination for disabled people.

Where a child or young person has SEN but does not have an EHC plan they must
be educated in a mainstream setting except in specific circumstances (see below).
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1.28

1.29

The School Admissions Code of Practice requires children and young people with
SEN to be treated fairly. Admissions authorities:

e must consider applications from parents of children who have SEN but do not
have an EHC plan on the basis of the school’s published admissions criteria
as part of normal admissions procedures

¢ must not refuse to admit a child who has SEN but does not have an EHC
plan because they do not feel able to cater for those needs

e must not refuse to admit a child on the grounds that they do not have an
EHC plan

The Equality Act 2010 prohibits schools from discriminating against disabled children
and young people in respect of admissions for a reason related to their disability.
Further education (FE) colleges manage their own admissions policies and are also
prohibited from discriminating against disabled young people in respect of
admissions. Students will need to meet the entry requirements for courses as set out
by the college, but should not be refused access to opportunities based on whether
or not they have SEN.

Children and young people without an EHC plan can be placed in special schools
and special post-16 institutions only in the following exceptional circumstances:

e where they are admitted to a special school or special post-16 institution to be
assessed for an EHC plan with their agreement (in the case of a young
person) or the agreement of their parent (in the case of a child), the local
authority, the head teacher or principal of the special school or special post-16
institution and anyone providing advice for the assessment

e where they are admitted to a special school or special post-16 institution
following a change in their circumstances with their agreement (in the case of
a young person) or the agreement of their parent (in the case of a child), the
local authority and the head teacher or principal of the special school or
special post-16 institution. Where an emergency placement of this kind is
made the local authority should immediately initiate an EHC needs
assessment or re-assessment

¢ where they are in hospital and admitted to a special school which is
established in a hospital, or

e where they are admitted to a special academy (including a special free
school) whose academy arrangements allow it to admit children or young
people with SEN who do not have an EHC plan

15



1.30

1.31

1.32

1.33

1.34

1.35

The last of these provisions enables the Secretary of State to approve academy
arrangements for individual special academies or special free schools that are
innovative and increase access to specialist provision for children and young people
without EHC plans. Those academies the Secretary of State authorises will make
clear through their Funding Agreement that a child or young person with SEN but no
EHC plan should be placed there only at the request of their parents or at their own
request and with the support of professional advice such as a report from an
educational psychologist. A special academy or special free school with these
arrangements will be able to admit only those children who have a type of SEN for
which they are designated. They will have adopted fair practices and arrangements
that are in accordance with the Schools Admission Code for the admission of
children without an EHC plan.

The leaders of early years settings, schools and colleges should establish and
maintain a culture of high expectations that expects those working with children and
young people with SEN or disabilities to include them in all the opportunities
available to other children and young people so they can achieve well.

There is a significant overlap between children and young people with SEN and
those with disabilities and many such children and young people are covered by both
SEN and equality legislation.

The Equality Act 2010 and Part 3 of the Children and Families Act 2014 interact in a
number of important ways. They share a common focus on removing barriers to
learning. In the Children and Families Act 2014 duties for planning, commissioning
and reviewing provision, the Local Offer and the duties requiring different agencies to
work together apply to all children and young people with SEN or disabilities. In
carrying out the duties in the Children and Families Act 2014, local authorities and
others with responsibilities under that Act, are covered by the Equality Act.

In practical situations in everyday settings, the best early years settings, schools and
colleges do what is necessary to enable children and young people to develop,
learn, participate and achieve the best possible outcomes irrespective of whether
that is through reasonable adjustments for a disabled child or young person or
special educational provision for a child or young person with SEN.

Much of the guidance in this Code of Practice focuses on the individual duties owed
to children and young people with SEN. When early years settings, schools and
colleges, local authorities and others plan and review special educational provision
and make decisions about children and young people with SEN (chapters 5 to7 and
9) they should consider, at the same time, the reasonable adjustments and access
arrangements required for the same child or young person under the Equality Act.
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1.36

1.37

1.38

1.39

1.40

The presumption of mainstream education is supported by provisions safeguarding
the interests of all children and young people and ensuring that the preferences of
the child’s parents or the young person for where they should be educated are met
wherever possible.

Special schools (in the maintained, academy, non-maintained and independent
sectors), special post-16 institutions and specialist colleges all have an important
role in providing for children and young people with SEN and in working
collaboratively with mainstream and special settings to develop and share expertise
and approaches.

Children and young people with SEN have different needs and can be educated
effectively in a range of mainstream or special settings. Alongside the general
presumption of mainstream education, parents of children with an EHC plan and
young people with such a plan have the right to seek a place at a special school,
special post-16 institution or specialist college. Further details of the arrangements
for Education, Health and Care Plans are set out in Chapter 9.

Supporting successful preparation for adulthood

With high aspirations, and the right support, the vast majority of children and young
people can go on to achieve successful long-term outcomes in adult life. Local
authorities, education providers and their partners should work together to help
children and young people to realise their ambitions in relation to:

e higher education and/or employment — including exploring different
employment options, such as support for becoming self-employed and help
from supported employment agencies

¢ independent living — enabling people to have choice and control over their
lives and the support they receive, their accommodation and living
arrangements, including supported living

e participating in society — including having friends and supportive relationships,
and participating in, and contributing to, the local community

e being as healthy as possible in adult life

All professionals working with families should look to enable children and young
people to make choices for themselves from an early age and support them in
making friends and staying safe and healthy. As children grow older, and from Year
9 in school at the latest, preparing for adult life should be an explicit element of
conversations with children and their families as the young person moves into and
through post-16 education. For children and young people in or beyond Year 9 with
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1.41

EHC plans, local authorities have a legal duty to include provision to assist in
preparing for adulthood in the EHC plan review.

Chapter 8 provides further guidance on how to support children and young people in
preparing for adult life. Provision required for preparation for adulthood should inform
joint commissioning of services, the Local Offer, EHC needs assessments and plans,
and education and training provision for all children and young people with SEN.

18



2.1

2.2

2.3

2.4

2 Impartial information, advice and support

What this chapter covers

This chapter is about the information, advice and support which local authorities
must provide for children, young people and parents, covering special educational
needs (SEN), disability, health and social care.

Relevant legislation

Primary
Sections 19(c), 26(3), 32 and 49 of the Children and Families Act 2014

Regulations
The Special Educational Needs and Disability Regulations 2014

The Special Educational Needs (Personal Budgets) Regulations 2014

Introduction

Local authorities must arrange for children with SEN or disabilities for whom they
are responsible, and their parents, and young people with SEN or disabilities for
whom they are responsible, to be provided with information and advice about
matters relating to their SEN or disabilities, including matters relating to health and
social care. This must include information, advice and support on the take-up and
management of Personal Budgets. In addition, in carrying out their duties under Part
3 of the Children and Families Act 2014, local authorities must have regard to the
importance of providing children and their parents and young people with the
information and support necessary to participate in decisions.

Local authorities must take steps to make these services known to children, their
parents and young people in their area; head teachers, proprietors and principals of
schools and post-16 institutions in their area, and others where appropriate.

They must ensure that their Local Offer includes details of how information, advice
and support related to SEN and disabilities can be accessed and how it is resourced
(Chapter 4, The Local Offer).

Information, advice and support should be provided through a dedicated and easily
identifiable service. Local authorities have established Parent Partnership Services
to provide information, advice and support to parents in relation to SEN. In addition,
many local authorities provide or commission information, advice and support
services for young people. Local authorities should build on these existing services
to provide the information, advice and support detailed in this chapter.
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2.5

2.6

2.7

2.8

Information, advice and support services should be impartial, confidential and
accessible and should have the capacity to handle face-to-face, telephone and
electronic enquiries.

Local authorities should involve children, young people and parents (including local
Parent Carer Forums and Youth Forums) in the design or commissioning of services
providing information, advice and support in order to ensure that those services meet
local needs. Local authorities should do this in a way which ensures that children,
young people and parents feel they have participated fully in the process and have a
sense of co-ownership. Chapters 3 and 4 give further detail on how local authorities
should engage these groups in planning, commissioning and reviewing services, and
in developing the Local Offer.

The joint arrangements that local authorities and Clinical Commissioning Groups
(CCGs) must have for commissioning education, health and care provision for
children and young people with SEN or disabilities must include arrangements for
considering and agreeing what information and advice about education, health and
care provision is to be provided, by whom and how it is to be provided. These joint
arrangements should consider the availability of other information services in their
area (services such as youth services, Local Healthwatch, the Patient Advice and
Liaison Service (PALS) and the Family Information Service) and how these services
will work together.

When designing information, advice and support services, local authorities should
take into account the following principles:

e The information, advice and support should be impartial and provided at arm’s
length from the local authority and CCGs

e The information, advice and support offered should be free, accurate,
confidential and in formats which are accessible and responsive to the needs
of users

e Local authorities should review and publish information annually about the
effectiveness of the information, advice and support provided, including
customer satisfaction (see also Chapter 4, The Local Offer)

e Staff providing information, advice and support should work in partnership
with children, young people, parents, local authorities, CCGs and other
relevant partners

e The provision of information, advice and support should help to promote
independence and self-advocacy for children, young people and parents
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2.9

2.10

2.11

2.12

2.13

2.14

e Staff providing information, advice and support should work with their local
Parent Carer Forum and other representative user groups (such as Youth
Forums) to ensure that the views and experiences of children, young people
and parents inform policy and practice

Who are information, advice and support for?

Local authorities should recognise the different needs of children, young people and
parents.

Children

The Children and Families Act 2014 requires local authorities to provide children with
information, advice and support relating to their SEN or disability. Many children will
access information, advice and support via their parents. However, some children,
especially older children, may want to access information, advice and support
separately from their parents, and local authorities must ensure this is possible.

Parents

Staff working in information, advice and support services should be trained to
support, and work in partnership with, parents.

As a child reaches the end of compulsory school age (the end of the academic year
in which they turn 16), some rights to participate in decision-making about Education
Health and Care (EHC) plans transfer from the parent to the young person, subject
to their capacity to do so, as set out in the Mental Capacity Act 2005 (See Chapter 8
for more information). Parents of young people can still access information, advice
and support on behalf of, or with, the young person. Staff should be clear about the
transfer of some rights and responsibilities to young people, and work sensitively
with parents to help them understand their role.

There may be cases where the young person and the parents do not agree on an
issue. Legally, it is the young person’s decision which prevails, subject to their
capacity. Where there are disagreements, staff providing information, advice and
support should work impartially and separately with both the parents and the young
person.

Young people

Young people are entitled to the same quality and level of information, advice and
support as parents. Local authorities should recognise the specific needs of this
group, while ensuring co-ordination and consistency in what is offered to children,
young people and parents.

21



2.15 Young people must have confidence that they are receiving confidential and
impartial information, advice and support. Staff working directly with young people
should be trained to support them and work in partnership with them, enabling them
to participate fully in decisions about the outcomes they wish to achieve. Young
people may be finding their voice for the first time, and may need support in
exercising choice and control over the support they receive (including support and
advice to take up and manage Personal Budgets). Advocacy should be provided
where necessary. Local authorities must provide independent advocacy for young
people undergoing transition assessments, provided certain conditions are met (see
section 67 of the Care Act 2014).

2.16 The service should direct young people to specialist support to help them prepare for
employment, independent living (including housing) and participation in society and
should provide access to careers advice where needed. Duties on schools and
colleges to give impartial careers advice are covered in Chapter 8, Preparing for
adulthood from the earliest years.

What needs to be provided?

2.17 The scope of this information, advice and support should cover initial concerns or
identification of potential SEN or disabilities, through to ongoing support and
provision, which may include an EHC plan. The local authority must ensure children,
young people and parents are provided with information and advice on matters
relating to SEN and disability. This should include:

o local policy and practice
o the Local Offer
o personalisation and Personal Budgets

o law on SEN and disability, health and social care, through suitably
independently trained staff

o advice for children, young people and parents on gathering, understanding
and interpreting information and applying it to their own situation

o information on the local authority’s processes for resolving disagreements,
its complaints procedures and means of redress

2.18 Local Healthwatch offers advice to patients and their families in relation to health
services, and CCGs and local authorities should ensure that this information is
clearly available to families, including through the Local Offer.
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219 To meet local needs, local authorities should consider providing the following forms
of support through their information, advice and support service(s):

2.20

Signposting children, young people and parents to alternative and
additional sources of advice, information and support that may be available
locally or nationally

Individual casework and representation for those who need it, which should
include:

o support in attending meetings, contributing to assessments and reviews
and participating in decisions about outcomes for the child or young
person

o directing children, young people, parents and those who support and
work with them to additional support services where needed, including
services provided by the voluntary sector. These services should
include support relating to preparing for adulthood, including housing
support, careers advice and employment support

Help when things go wrong, which should include:

e supporting children, young people and parents in arranging or attending
early disagreement resolution meetings

e supporting children, young people and parents in managing mediation,
appeals to the First-tier Tribunal (Special Educational Needs and
Disability), exclusions and complaints on matters related to SEN and
disability

¢ making children, young people and parents aware of the local
authority’s services for resolving disagreements and for mediation, and
on the routes of appeal and complaint on matters related to SEN and
disability (see Chapter 11, Resolving disagreements)

Provision of advice through individual casework and through work with
parent carer support groups, local SEN youth forums or disability groups, or
training events

Additional support

Families may receive help from an independent supporter, provided by private

voluntary and community sector organisations, who is independent of the local
authority. Independent supporters will be recruited locally and receive accredited
training, including legal training, to help any family going through an EHC needs
assessment and the process of developing an EHC plan. Local authorities should
work with organisations that are providing independent supporters to ensure there

23



are arrangements agreed locally to offer help from an independent supporter to as
many families as possible who require it.

2.21 Local authorities should adopt a key working approach, which provides children,
young people and parents with a single point of contact to help ensure the holistic
provision and co-ordination of services and support. Key working may be provided
by statutory services in health, social care and education, or by the voluntary,
community, private or independent sectors. Key working can be offered to any family
where children and young people have SEN or disabilities, for example if they
receive SEN support in schools or nurseries or in preparing for adulthood.
Approaches will vary locally, but the main functions of key working support should
include some or all of the following:

o emotional and practical support as part of a trusting relationship

o enabling and empowering for decision-making and the use of Personal
Budgets

o co-ordinating practitioners and services around the child or young person
and their family

o being a single point of regular and consistent contact

o facilitating multi-agency meetings

o supporting and facilitating a single planning and joint assessment process
o identifying strengths and needs of family members

o providing information and signposting

o advocating on behalf of the child, young person and/or their family

o facilitating the seamless integration of clinical and social care services with
specialist and universal services

2.22 Guidance and examples of best practice on key working approaches are available
from the Early Support website (see the References section under Chapter 2) and
the Pathfinder information packs (see the References section under General).
Further non-statutory guidance on how to deliver impartial information, advice and
support for children, young people and parents can be found on the National Parent
Partnership Network website — see the References section under Chapter 2 for a
link.
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2.23

Support for parents in HM Armed Forces

Parents serving in HM Armed Forces can also access the Children’s Education
Advisory Service (CEAS), an information, advice and support service established
specifically for Service parents. It covers any issue relating to their children’s
education, including SEN. More information about CEAS may be found on the CEAS
website — a link is given in the References section under Chapter 2.
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3 Working together across education,
health and care for joint outcomes

What this chapter covers

This chapter explains the duties local authorities and their partner commissioning
bodies have for developing joint arrangements for commissioning services to
improve outcomes for 0-25 year old children and young people with special
educational needs (SEN) or disabilities, including those with Education Health and
Care (EHC) plans.

It explains:

the scope of joint commissioning arrangements

how local partners should commission services to meet local needs and
support better outcomes

how partnership working should inform and support the joint commissioning
arrangements

the role that children, young people, parents and representative groups such
as Parent Carer Forums and Youth Forums have in informing commissioning
arrangements

responsibility for decision-making in joint commissioning arrangements

how partners should develop a joint understanding of the outcomes that their
local population of children and young people with SEN and disabilities aspire
to, and use it to produce a joint plan, which they then deliver jointly, and
review jointly

how joint commissioning draws together accountability arrangements for key
partners

the role of colleges as commissioners
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3.1

3.2

3.3

Relevant legislation

Primary
Sections 23, 25, 28 and 31 of the Children and Families Act 2014

The Care Act 2014

Section 2 of the Chronically Sick and Disabled Persons Act 1970
Schedule 2, Sections 17 and section 47 of the Children Act 1989
Section 2 of the Children Act 2004

National Health Service Act 2006 (Part 3, section 75 and 14Z2)
Local Government and Public Involvement in Health Act 2007
Equality Act 2010 (including disability equality duty under s149)

Health and Social Care Act 2012

The legal framework

Section 25 of the Children and Families Act 2014 places a duty on local authorities
that should ensure integration between educational provision and training provision,
health and social care provision, where this would promote wellbeing and improve
the quality of provision for disabled young people and those with SEN.

The Care Act 2014 requires local authorities to ensure co-operation between
children’s and adults’ services to promote the integration of care and support with
health services, so that young adults are not left without care and support as they
make the transition between child and adult social care. Local authorities must
ensure the availability of preventative services for adults, a diverse range of high
quality local care and support services and information and advice on how adults can
access this universal support.

Local authorities and clinical commissioning groups (CCGs) must make joint
commissioning arrangements for education, health and care provision for children
and young people with SEN or disabilities (Section 26 of the Act). The term ‘partners’
refers to the local authority and its partner commissioning bodies across education,
health and social care provision for children and young people with SEN or
disabilities, including clinicians’ commissioning arrangements and NHS England for
specialist health provision.
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3.4

3.5

3.6

3.7

3.8

3.9

Joint commissioning should be informed by a clear assessment of local needs.
Health and Wellbeing Boards are required to develop Joint Strategic Needs
Assessments and Joint Health and Wellbeing Strategies, to support prevention,
identification, assessment and early intervention and a joined-up approach. Under
section 75 of the National Health Service Act 2006, local authorities and CCGs can
pool resources and delegate certain NHS and local authority health-related functions
to the other partner(s) if it would lead to an improvement in the way those functions
are exercised.

To take forward the joint commissioning arrangements for those with SEN or
disabilities described in this chapter, partners could build on any existing structures
established under the Children Act 2004 duties to integrate services.

The NHS Mandate, which CCGs must follow, contains a specific objective on
supporting children and young people with SEN or disabilities, including through the
offer of Personal Budgets.

Joint commissioning arrangements should enable partners to make best use of all
the resources available in an area to improve outcomes for children and young
people in the most efficient, effective, equitable and sustainable way (Good
commissioning: principles and practice, Commissioning Support Programme, (Rev)
September 2010). Partners must agree how they will work together. They should
aim to provide personalised, integrated support that delivers positive outcomes for
children and young people, bringing together support across education, health and
social care from early childhood through to adult life, and improves planning for
transition points such as between early years, school and colleges, between
children’s and adult social care services, or between paediatric and adult health
services.

Under the Public Sector Equality Duty (Equality Act 2010), public bodies (including
CCGs, local authorities, maintained schools, maintained nursery schools, academies
and free schools) must have regard to the need to eliminate discrimination, promote
equality of opportunity and foster good relations between disabled and non-disabled
children and young people when carrying out their functions. They must publish
information to demonstrate their compliance with this general duty and must prepare
and publish objectives to achieve the core aims of the general duty. Objectives must
be specific and measurable.

Scope of joint commissioning arrangements
Joint commissioning arrangements must cover the services for 0-25 year old
children and young people with SEN or disabilities, both with and without EHC plans.

Services will include specialist support and therapies, such as clinical treatments and
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3.10

3.11

3.12

delivery of medications, speech and language therapy, assistive technology,
personal care (or access to it), Child and Adolescent Mental Health Services
(CAMHS) support, occupational therapy, habilitation training, physiotherapy, a range
of nursing support, specialist equipment, wheelchairs and continence supplies and
also emergency provision. They could include highly specialist services needed by
only a small number of children, for instance children with severe learning disabilities
or who require services which are commissioned centrally by NHS England (for
example some augmentative and alternative communication systems, or health
provision for children and young people in the secure estate or secure colleges).

Local authorities, NHS England and their partner CCGs must make arrangements
for agreeing the education, health and social care provision reasonably required by
local children and young people with SEN or disabilities. In doing so they should take
into account provision being commissioned by other agencies, such as schools,
further education colleges and other education settings. Partners should commission
provision for children and young people who need to access services swiftly, for
example because they need emergency mental health support or have sustained a
serious head injury.

Joint commissioning must also include arrangements for:
e securing EHC needs assessments
e securing the education, health and care provision specified in EHC plans, and
e agreeing Personal Budgets

Local joint commissioning arrangements must consider:

¢ what advice and information is to be provided about education, health and
care provision for those who have SEN or are disabled and by whom it is to
be provided

e how complaints about education, health and social care provision can be
made and are dealt with, and

e procedures for ensuring that disagreements between local authorities and
CCGs (and NHS England for specialist services) are resolved as quickly as
possible

The outputs of this work must be presented publicly in the Local Offer (see Chapter
4, The Local Offer, paragraphs 4.30 and 4.31).
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3.13

3.14

3.15

3.16

The joint commissioning cycle

Establish partnerships:
across education, health
and care and with
parent groups, children
and young people

loint review to

improve service offer Joint understanding

Improved outcomes far
0-25 year olds with SEN
or disahility, including
those with EHC plans.

loint delivery loint planning

Establishing effective partnerships across education,
health and care

Local authorities must work to integrate educational provision and training provision
with health and social care provision where they think that this would promote the
wellbeing of children and young people with SEN or disabilities, or improve the
quality of special educational provision. Local partners must co-operate with the
local authority in this. The NHS Mandate, NHS Act 2006 and Health and Social Care
Act 2012 make clear that NHS England, CCGs and Health and Wellbeing Boards
must promote the integration of services.

The Care Act 2014 also requires local authorities to work to promote the integration
of adult care and support with health services.

Working Together to Safeguard Children (2013) includes requirements for local
agencies to work together to assess the social care needs of individual children and
young people who may benefit from early help, and for local authorities and their
partners to have a clear line of accountability for the commissioning and/or provision
of services designed to safeguard and promote the welfare of children and young
people.

The local authority must review its educational, training and social care provision
consulting a range of partners including children and young people with SEN or
disabilities, and their parents and carers. This consultation will inform the
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3.17

3.18

3.19

development and review of the Local Offer (Section 27 of the Children and Families
Act 2014).

The local authority must engage other partners it thinks appropriate to support
children and young people with SEN and disabilities. This might include voluntary
organisations, CAMHS, local therapists, Jobcentre Plus and their employment
support advisers, training/apprenticeship/supported employment providers, housing
associations, careers advisers, leisure and play services. Local authorities and
CCGs should consider the role that private, voluntary and community sector
providers can play in delivering services. More information is given on roles and
responsibilities of key agencies from paragraph 3.70 onwards.

Partnership with children, young people and parents

At a strategic level, partners must engage children and young people with SEN and
disabilities and children’s parents in commissioning decisions, to give useful insights
into how to improve services and outcomes. Local authorities, CCGs and NHS
England must develop effective ways of harnessing the views of their local
communities so that commissioning decisions on services for those with SEN and
disabilities are shaped by users’ experiences, ambitions and expectations. To do
this, local authorities and CCGs should engage with local Healthwatch organisations,
patient representative groups, Parent Carer Forums, groups representing young
people with SEN and disabilities and other local voluntary organisations and
community groups.

Under Section 14Z2 of the NHS Act 2006 each CCG must exercise its functions to
secure that individuals to whom the services are being, or may be, provided, are
involved in in planning commissioning arrangements, in the development and
consideration of proposals for change, and in decisions affecting the operation of
commissioning arrangements where implementation would have an impact on the
manner in which services are delivered or the range of services available. Links to a
range of useful resources to help them do this are provided in the References
section under Chapter 3.
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Joint understanding: Joint Strategic Needs Assessments

3.20 There is a clear relationship between population needs, what is procured for children
and young people with SEN and disabilities, and individual EHC plans.

Delivered by Health and Wellbeing
Board. Considers needs of whole
............... .} population.

Local authority/CCG applies JSNA analysis
to 0-25 children and young people with SEN
and disabilities to agree shared outcomes,
working with partners, eg children and young
people and Parent Carer Forums.

Local authority publishes a Local Offer setting out what
Local Offer support is available for 0-25 year olds with SEN or
disabilities.
EHC
Plan An EHC plan starts by focusing on outcomes that are

.,
“““
.

3 important to the individual. Any education, health or
‘,‘: care provision required to meet a child/young person’s
""" needs related to SEN must be included in the plan
(see Chapter 9).

3.21 Each upper tier local authority (county council or unitary authority) has a Health and
Wellbeing Board (HWB). The Health and Wellbeing Board is a strategic forum which
provides leadership across the health, public health and social care systems. The
board’s job is to improve the health and wellbeing of the local population and reduce
health inequalities. Health and Wellbeing Boards have a duty to promote greater
integration and partnership working, including through joint commissioning,
integrated provision and pooled budgets. The membership of the board must include
the Director of Children’s Services, Director of Public Health, Director of Adult Social
Services and a minimum of one elected member from the local authority, a CCG
representative and a local Healthwatch representative. Membership from
communities and wider partners is decided locally.

3.22 The Joint Strategic Needs Assessment (JSNA) is the means by which the Board
understands and agrees the needs of all local people. It is the basis for the joint
health and wellbeing strategy which sets the priorities for joint action. Further
information about the JSNA is available on the GOV.UK website — a link is given in
the References section under Chapter 3.



3.23

3.24

3.25

3.26

The JSNA considers the needs of the local community as a whole, including specific
analysis of the needs of vulnerable groups including disabled children and young
people and those with SEN, those needing palliative care and looked after children.
Local partners across education, health and social care should work together to
establish what targeted commissioning is needed to address the needs identified.

The JSNA will inform the joint commissioning decisions made for children and young
people with SEN and disabilities, which will in turn be reflected in the services set out
in the Local Offer. At an individual level, services should co-operate where
necessary in arranging the agreed provision in an EHC plan. Partners should
consider how they will work to align support delivered through mechanisms such as
the early help assessment and how SEN support in schools can be aligned both
strategically and operationally. They should, where appropriate, share the costs of
support for individual children and young people with complex needs, so that they do
not fall on one ag